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ABSTRACT .

This article reviews the Treaty of Amlty and L c ,
America and Thailand. This Treaty was entered *mto over 40 years ago (1966) and gives< Amencan\ ff

business in Thailand and hold 100% ownershlp of these companies. This beneflt; xS not prowded to

1995 rh i andiwas g|ver 10 years to provide equwalent oond;tlons to all WTO member countries. in

o accordance with its basic Most-Favoured- Natlon (MFN) Pnnmple At this time, Thailand has still not

nomuc : eatlons between the United States of

companies and individuals the opportunaty to mvest in business activities/companies in many areas of_‘j:‘»

\ The Treaty ; of Amity and Economic Relations
was entered into in 1966 and its aim was to promote
friendly relations between both countries and to
encourage mutually beneficial trade and closer
economic and cultural ties between the peoples of

both countries.

At that time, the USA was heavily involved in

the Vietnam War and Thailand was its only direct ally

in Southeast Asia. Thailand had also become the
major mifitary base for the USA in Southeast Asia
and a major area for Rest and Recreation (‘R&R') for

American troops during this war.

Under the Treaty, American nationals, either
natural or juristic persons (i.e. American companies)
can conduct business in Thailand on the same basis

as Thai nationals. except for six restricted activities.
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’ lnternatlonal multilateral trade™ body

namely (1) communications, (2) transportation. (3)
fiduciary functions, (4) banking involving depository
functions, (5) exploration of land or other natural
resources, and (6) domestic trade in indigenous

agricultural products.

The Treaty remained in force for 10 years and
continued thereafter unless terminated by either party,
giving one year's written notice. Such a termination
notice has never been served, so the Treaty has

continued to operate.

The Treaty. then, gives American compani’fe”

and individuals company ownership rights in Thailénd

which do not apply to companies or indiv'ddéi!e»”fre e,

other countries. In general, lndlwduais and Companles
from other countries, can onlyg ’Wn 49% of 4 business
in Thailand. - :

\and expandmg the functions of the prevnousrj

Agreement on Tariffs and Trade (GATT) Both the USA

and Thailand were members of GATT and both are

now members’ éf ‘thie '

'The WTO operates under a number of principles

whlch are regarded as the foundation of the

mu|t|latera| trading system. One of these basic
principles concerns ‘trade without discrimination” and
one of the most important principles under this heading
is the ‘Most-Favoured-Nation’ (MFN) provision, which
means that a member-country of the WTO, must

treat all other member countries equally.

As} at 15‘ January 1995, the World Trade\

{\Orgamzatlen (WTO) was formed, taking over from

e : General

" This was the first article under GATT and also
has priotity in the General Agreement on Trade in
Services (GATS) (Article 2) and the agreement on
Trade-Related Aspects on Intellectual Property Rights
(TRIPS) (Article 4).

These three agreements encompass all the

major areas of trade covered bythe\NT 0.

Clrcumstances“‘\b al ow exemptlons or at least.

1

temporary exemptrons to this rule. One such example

One such case, As the _Treaty of Arnlty and
Economrc Relatrons between the USA and Thailand.
When the WTO commenced in 1995, Thailand was
(lglven 1@ years before this Treaty would be required
to be ‘tetminated, i.e, by 1% January, 2005. As

Y

rnd|cated the reason being that the Treaty violates

the WTO principles and rules.

As international trade observers are aware,
the so-called Doha Development Round of the WTO,
which commenced in Doha, Qatar, in November, 2001,
and was originally scheduled to conclude by January,
2005. has still not been concluded despite a number
of meetings. The reason for the fack of success in
completing this round has been a lack of agreement
on various critical trade issues, such as provisions to
address the special needs of developing countries,
particularly access for their agricultural products into
the markets of developed countries and the dismantling
or substantial reduction of subsidies given by

developed countries to their agricultural sectors and
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the opening up of the markets of developing countries
to manufactured products and services from developed

countries.

The discussions/megotiations associated with
the Doha round stalled again at a meeting in Geneva,
in July. 2006. and following that meeting, no date
was set for further discussions, and indeed. there
were some fears that the whole international trading
system called ‘break-down’. However, in April, 2007,

a meeting of the G 6 (USA, Brazil, Germany, India,

. Japan, and Australia) was held in New Delhi, to try to

break the deadlock in the Doha Round. This meeting

was attended by the six trade ministers who form

the informal executive of the negotiations on the Dohaf\“-_ v |
~.\woctober 2003. under the Enterprise for ASEAN Inltlatlve_;,
(EA)). US. President. George Bush. a ,‘ounced the””

Round and it was agreed that they would meet
again in May in Australia or Japan to Aoy, to break the
deadiock.. N

It is obviously most imo’o’rtant to try to reach at

Ieast some “sort ‘of agreement as soon as possible. It

’s nderetood‘*:that after June, 2007, the US Congress

,‘authonty which would mean that US negotrators”:\

would have to seek congressron(" ‘approval for any
trade’ concessions or agreements Whrie it is probably
unhkely that corrplete‘ agreement on the Doha Round
can, be fnahzed by thls time, if it looks as if an
agres ment rs hkely in the reasonably near future , say,

by the end of 2007, then this may not be a problem.

r‘Perhaps, because the Doha Round has not
'been’ vf’inalized as originally scheduled (January, 2005),
or these broader problems of international trade have
not b‘een‘ rasolved, possibly the WTO requirements
and conditions applying to individual WTO member

countries, have tended either to have been neglected

: -enew the US government’s trade promo‘uon-,t

or have not been resolved or enforced. As a result, to
date (April, 2007), the Treaty of Amity continues to
operate, almost 30 months after it was due to expire

or be resolved.

Initially, the Treaty was extended until the end
of 2005 but, in January, 2006, the Thai Department
of Business Development of the Mlnrstry of Cemmerce
suspended issuing new amity certrfroates for & perlod
of two months. After this, however they agam resumed
issuing these certrfloates Slnce that time, extensions

have contunued to be granted each for a 90-day

o Another related aspect to this matter |s that rn

intention to negotlate a Free Trade Agreement (FTA)
with Thailand In~the

early perlod following this

announcement a number of meetings were held,

8 negotratrone occurred and apparent progress was

\made Inmalfy it was expected that such a free trade
agreement would be agreed upon and concluded by
2005, but this did not occur, Possibly, there were a
number of reasons for this but one was undoubtedly
the demonstrated dissatisfaction in Thailand with the
government of the then Thai Prime Minister, Dr. Thaksin
Shinnawatra and his party (Thai Ruk Thai). which
developed in 2005 and intensified in 2006, until he
and his government were overthrown by a military
coup in September, 2006. The main reason for this

overthrow was alleged corruption.

One of the intended outcomes of the proposed
US-Thailand Free Trade Agreement was the absorption
of the Treaty of Amity into the FTA.
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Although a US-Thaitand FTA has not be
concluded at this stage, it is still possible that it
could be ‘resurected’, particularly once a democratic
government is again restored in Thailand (democratic

elections are due to be held in December, 2007).

Even under the government installed after the
coup. Thailand has continued to negotiate and finalize
free trade agreements, the most recent being the
Japan-Thailand Free Trade Agreement which was
signed by the Prime Ministers of both countries on
April 3%, 2007. Thailand now has FTAs with China,
Australia, India, New Zealand, Japan, and the ASEAN

countries.

% 5 "/"z
When this happens; Thailand is likely to have several

|

|

! choices opeﬁ‘“td/it:
| - :

\"1‘: 'fo«épply for a further extension period.from

While it would be possmle to make such an

meet WIth success as the

application, it mlght ‘,
Thal authorltres have a\ready had a 10- -year period to
reVIeW thls Treaty (and as indicated, in practice, it

has new operated for over 12 years).

2. They could extend the Treaty of Amity
provisions to all other WTO-member countries.
This would then comply with the WTO Most-

Favoured-Nation Provisions.

3. They could terminate the Treaty altogether,
meaning that US citizens and companies would no

longer receive preferential or special treatment.

If this were to oceur, it is understood that
those American individuals and companies already
receiving benefits under the Treaty of Amity would
continue to receive those beneﬂts bu’L no new us

individuals or companies col d‘recelve them

4. 1f a free trade agreement was successfully

negotlated between_'the USA and Thailand then the

rése ty of" mity provxsmns could be incorporated into

E \A Thls""would make it exempt from the WTQ

ules under section 5 of TRIPS (apparenﬂy although"z

the author has been unable to vern‘yMth|s prewsnon) 1
However. it is now consudered unhkely at Ieast
' \E\l WTO Wwill be finalized.

in the short-term, that a U

My 1s rathe § urpnsmg that other WTO membet-

M\countnes ha\,fe not put pressure on either the Thai

“:,,_\gove,rnment or on the WTO to have this matter

resolved. Perhaps they have, ‘behind the scenes’ but,
if so, this author is not aware of this ‘pressure’.
Understandably, other countries, members of the WTO,
are concerned at a Treaty which gives one very
powerful WTO-member-country, the USA, investment
and ownership opportunities which are not equally

available to other WTO member-countries.

One would hope that at some stage in the
near future, this matter will be resolved in such a way
as to uphold the basic provision of the WTO regarding
Most-Favoured-Nation treatment so that in the future,

all WTO member countries are treated equally.

Journal of Global Business Review ® Volume 9 February, 2007



REFERENCES

Ball, Donald, A.. McCulloch, Wendell, H. Jr,, Frantz,
Paul, L., Geringer,J. Michael, Minor, Michael, (2006),
International Business, The Challenge of Global
Competition, International Edition, McGraw-

Hill.pp.122-126..
Colebatch, Tim, (2007). ‘Doha ministers may converge
on Australia’, The AGE. Saturday,14™ April, Business

Day 3.

Department of Business Economics (Thailand).(1994).

Treaty of Amity and Economic Relations between The\‘

Thailand’s WTO pollcy a’r_L Mde W|th preferentxa| system
Bangkok Post,- February 28, see http://
scoop. bangkokpost co, th/bkkpost/2001/feb2001/
bp2001 022\8/28‘\201 business0.7.html

’ Business Act

\. -

/,
-

“Thailand’s Free Trade Agreements (20

(Tha:iand)BEf 542‘*..,,,

http://docsonline.wto.org/ GEN__viewerwindow.asp?
D:DDFDOCUMENTS/T/WT/WGTCP/W114 DOCHTM

WTO The Fundamental WTO Principles National
Treatment . Most-Favored-Nation Treatment and

Transparency

http://en.wikipedia.org/wiki/Doha__ Round ;.
Doha Development Round (2007) PR

http: www bilaterals. org/artl : e php3’?|d‘ artlcle-—4602
Vﬂ-for a Thal US free trade

Analysis: Is time. runn\ng o
agreement (2007)

"http //Www bl goh:8080/issue/200507 17_611 7htm;":

"‘-\:"\‘,Thalland [nvestment Review.

hitp://www.cptech. orgllp/heal ;C/thafiend/‘us thai-
fta.html Thalland -US FTA Negotlahons (2007)

'*-'§\t{‘ttp'*//'bv‘kar JUS dio no/1m/wta.1994/index.htm

.....

(2000)

http://www.theiembdc.org/ﬁa/
The United States-Thailand Free Trade Agreement:
Building Blocks for a Prosperous Future (2007)

Journal of Global Business Review ® Volume 9 February, 2007

45



Understanding the WTO: Basics, Principles of the

http//www.ustr.gov http://www.wto.org/english/thewto__e/whatis__
Trade Facts (2005) e/inbrief__e/inbr01__e.htm
WTO The Multilateral Trading System — Past, Present

http://www.wto.org and Future (2001).
WTO Website.
http://www.wto.org/english/thewto__
http:// www.wto.org/english/thewto-e/whatis e/whatis__e_ tif _e/orgl__ehtm
,,,,,,,,,, e/10ben__e/10b03__e.htm WTO Highest Authority Ministerial Confe%énge(ZOO‘l)

WTO 10 benefits of the WTO Trading System: A System

Based on Rules rather than Power makes life easier y /

for alt.t2001 ). e/fact2__ ehtm WTO F’nnmples ef the Trading System
(001).

http://www.wto.org/english/thewto__e/tif__
(2002). ‘Thailand and

e/fact2_e.htm )
_plementatlon under the WTO Trade Prmcnple\

trading system (2007) . Thesis for the Master of Management College of

Management, Mahidol UnuverSlty (unpubhshed)

T

\\_
S

Sally ,R. (2’660) Develop:ng' Country Trade Policy
reform and the WTO s Cato Journal . 19 (3),403-423.
i'.,‘_'/l\‘“see http //www cato.org/pubs/j ournal/0119n3/
\' 19;13 htrml

AUTHOR :
Dr.Brian Sheehan, Ph.D.
President, Asian Forum on Business

Education (AFBE).
Email : brian@planit.co.th

Journal of Globa! Business Review ® Volume 9 February, 2007





